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IMAGE IS EVERYTHING

In Jamaica, the law relating to image rights is still very much in an embryonic stage.

Image rights generally refer to any aspect of someone’s personality, including their name,
likeness, style, characteristics, voice or indeed anything that sets them apart form
someone else.

In the decision of The Robert Marley Foundation v. Dino Mitchelle Limited (1994) the
Supreme Court of Jamaica ruled that goodwill was attached to Robert Marley’s name,
likeness and image, and that any use of these without the consent of The Robert Marley
Foundation constituted the tort of misappropriation of personality. This case recognized
that a celebrity has the exclusive right to the use and exploitation of his/her personality,
with any unauthorized exploitation being an invasion of that right. The court, however,
did not address the extent to which the tort of misappropriation of personality applied to a
non-celebrity.

Establishing a claim for Misappropriation of Personality

Misappropriation of personality involves: (i) use (through any medium, but normally
through a photograph, drawing, printed publication of name or impersonation) without
the owner’s consent, and (ii) personality, which usually comprises a natural person’s
name, likeness, voice or other mark of identity. The interest protected is that of the
individual in the exclusive use of his/her own identity insofar as it is represented by
his/her image, likeness or other value.

Applicability of the Tort of Misappropriation to the Non-Celebrity

Misappropriation of personality is not a criminal offence but a civil wrong, a tort. It is
essentially a claim to a right in your image, which although often brought to court by
famous persons, the right to protect your image is not necessarily confined to such
persons. A Canadian court extended the protection to an average citizen whose picture
sitting on the steps of a building was taken and published without her permission. It is
interesting to note that the Canadian court found that the right in your image may be
infringed even where the published image was in no way reprehensible or resulted in any
injury to the person’s reputation, concluding that “it is not contrary to public order for



individuals, whether famous or not, to profit from consenting to the use of their image” .
In other words, all persons (regardless of their fame, or lack of it) can demand
compensation for use of their image.

Corporate Advertising

It is common for local companies to use the image of an average non-celebrity to
promote its product or service. The usual approach of these entities is to either approach
an individual directly or to employ the services of marketing companies who will
contract with the individual directly. Any use of that image without consent or outside the
agreed terms of the contract could constitute the tort of misappropriation of personality
compensatable in damages.

It is important that corporate entities seeking to use an individual’s image to promote
their product appreciate the need to obtain the consent of that individual (preferably in
writing) not only to use the image but also to ensure that there is a full understanding
between the parties as to the advertising medium through which the image will be used
and the number of times it is proposed to be used.
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