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The Electronic Transactions Act & Your Business

The Electronic Transactions Act (ETA) came into effect on April 2, 2007.

There are a few points to note concerning the application of the provisions of the ETA:

1.

6.

The Act applies to the broad category of electronic transactions and not
internet or online transactions only.

The ETA does not impose any obligation on persons to create, give, store or
receive information electronically, except where such obligations arise by
virtue of the fact that the party’s conduct is caught by the consumer
protection provisions set out in Part IV of the Act.

The Act only applies to those parties who have agreed to conduct a transaction
electronically. This agreement may be expressly stated or implied.

Persons may, in some instance, vary the application of some of the provisions
of the Act.

The Act notes the following as transactions which cannot be conducted
electronically:

a. the making, execution, alteration or revocation of a will or other
testamentary instrument

b. the conveyance or transfer of real property or any interest in real
property

C. the creation, variation, performance or enforcement of any trust or

power of attorney

d. any procedure governed by the Civil Procedure Rules, 2002, or by
rules of court made pursuant to any law

The Act does not include provisions which speak to “cyber crime” offences or
impose obligations or other provisions relating to data protection.



What Acts May Now Be Performed Electronically?

Further to the stated object of the ETA to promote the development of legal
infrastructure necessary to implement secure electronic commerce, some of the
provisions of the ETA seek to offer an alternative way of conducting certain tasks by
“e-performance”. Consequently, there are provisions which cover:

e E-writing

o E-signature

e Production of an e-document
o E-storage of information

and which may be relied upon as satisfying existing legal requirements for their
“traditional counterparts” provided that the various conditions for reliance have been
complied with by the party who is seeking to rely on same.

Consumer Protection

The provisions of Part IV of the ETA ought to have particular significance to persons
who are currently engaged in or are considering engaging in an e-business for the
supply goods or services. The clauses in Part IV contain provisions geared towards
consumer protection and actually amend the Consumer Protection Act. Unlike some of
the other provisions of the ETA, parties cannot seek to exclude or contract out of any
of the rights provided for in the provisions of Part IV.

In effect, the provisions of Part IV apply to every Jamaican supplier who performs the
entire transaction electronically, no matter the country of the targeted market or
where the product is eventually sold or shipped. Similarly, Jamaican consumers are
entitled to rely on the rights granted to them in this section, no matter the country
where the supplier is located. It is noted that the consumer protection provisions set
out in Part IV do not apply where the “goods” being supplied is real property,
securities or choses in action.

Consumer Rights
Part IV entitles qualifying consumers to certain rights and entitlements. These include:
1) Information

Section 27(1) of the Act states that a supplier shall, on its make available to the
consumer the information set out in the Second Schedule of the ETA; for example the
terms of the agreement and contact details.

2) Transactional Rights

Section 27(2) provides that the supplier shall, on its website, provide the consumer
with the opportunity to:

(a) review the entire electronic transaction;

(b) correct any errors;

(c) withdraw from the transaction before finally placing an order; and
(

d) access electronically and reproduce an accurate statement of the
order and the terms including the total costs



It is noted that failure to provide these informational and transactional rights will
entitle the consumer to cancel the transaction within 14 days after receiving the
goods, services or facilities to which the transaction applies and to a refund of any
payment made.

3) Use of Secure Payment Mechanism
Section 27(3) obliges the supplier to utilize an appropriately secure payment system.
4) General Right to Cancel

Except in the case of specific named transactions, Part IV of the ETA gives consumers
the general right to cancel a transaction within 7 days after the receipt of goods or
after the date on which an agreement for the supply of services or facilities is made.

5) Say “no” to spam

Section 29 states that the consumer should be given the right to decline further
receipt of any “unsolicited commercial communications”.

Offences
It is an offence to contravene any of the provisions of the ETA.
Persons who commit an offence are liable to:

1) be fined an amount not exceeding One Million Dollars($1,000,000.00) and/or to
imprisonment for a term not exceeding one year if convicted before a Resident
Magistrate Court;

2) fined (no maximum is noted in this instance) and/or to imprisonment for a
term not exceeding five years if convicted before a Circuit Court.

Conclusion

One of the objects of the ETA is to promote public confidence in the integrity and
reliability of electronic documents. To this end, many of the provisions of the Act may
be viewed as providing persons with an alternative means of performing a transaction
electronically, if they so desire. Other provisions speak to the “default” legal effect of
particular electronic acts.

Given the impact of the operation of Part IV, as a first step, persons who currently
have an electronic/online presence ought to assess whether Part IV applies to them. In
answering this question, regard should be had to the nature of the transactions which
may be performed on the website, if any; and, if applicable, whether the goods
supplied are included in the list of excluded goods set out in Part IV. Suppliers to
whom Part IV applies should review their website in the context of the provisions of
the ETA.

Undoubtedly, the provisions of the ETA will impact on our lives. However, depending
on the nature of our electronic activity, we can determine the extent of this impact.
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