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Licensing Under the Securities Act and the Olint Judgment 

 

Since the mid-1990s, regulation of banks, financial institutions, and securities businesses 

in Jamaica has increased. Regulatory changes in the financial industry occur almost 

annually with a view to keeping pace with changes in the economy. Over the past two 

years, one of the most popular issue that has arisen is, to what extent do the “investment 

clubs” whose main business is the conduct of foreign currency trading fall within the 

existing regulatory regime. 

 

The securities industry is regulated by the Financial Services Commission (“FSC”). The 

broad mandate of the FSC’s Securities Division is to supervise the creation of a securities 

market in which the public will have confidence to do business without being exposed to 

too many hidden risks. The legal framework for this mandate is the Securities Act and 

Regulations (“the Act”) which require that securities service and product providers, as 

defined in the Act, register with the FSC. 

 

What are Securities? 

 

The Act defines “securities” as including a wide range of financial instruments, namely: 

(a) stocks or bonds issued or proposed to be issued by a government; (b) debentures, 

stocks, shares, bonds or promissory notes issued or proposed to be issued by a company 

or unincorporated body; (c) documents or writings commonly known as securities; or as 

the Minister may prescribe from time to time by order; and (d) rights or options in 

respect of securities; (e) certificates of interest or participation in any profit sharing 

agreement; (f) collateral trust certificates, preorganization certificates, or subscriptions, 

transferable shares, investment contracts, voting trust certificates or certificates of 

deposit for securities, but does not include (emphasis added) –  (g) “stocks or shares” of 

private companies; (h) futures contracts that are governed by any written law regulating 

trading in futures contracts; (i) bills of exchange; (j) certificates of deposit issued by 

banks licensed under the Banking Act, or financial institutions licensed under the 

Financial Institutions Act; or (k) securities issued by the Bank of Jamaica.” 



 

Who needs to be registered? 

 

The following persons/entities must obtain licences from the FSC: 

 

(i) securities dealers; 

(ii) investment advisers; 

(iii) issuers of securities; 

(iv) stock exchanges; 

(v) central securities depositories. 

 

The legal criteria for being treated as securities dealers, investment advisers and issuers 

of securities are set out in the Act and from time to time, interpretation of similar 

statutory provisions in other countries such as the UK, Canada and USA have been 

referred to for guidance on how the criteria are to be applied. 

A securities dealer is a person who carries on the business of buying, selling, offering to 

buy or sell, or facilitating by inducing or attempting to induce (for example, by 

advertisement, solicitation, negotiation) others to buy or sell securities. “Business” in this 

context refers to commercial or professional business, that is, the person would hold 

himself out to others as being willing to buy or sell or to provide skilled assistance in the 

area of dealing in securities. It is possible that a person may be treated as a securities 

dealer even if he had traded in securities only once or on a few occasions, if on the 

occasion(s) in question he had represented himself as carrying on a business. A person 

who deals in securities for his own private and personal use is not a securities dealer. 

 

An investment adviser is defined in the Act as a person who carries on the business of 

providing advice to others in relation to how to invest and how or what securities to buy 

or sell. Banks, insurance companies, attorneys-at-law, accountants and newspapers are 

not investment advisers, even if they give some advice relating to investments during the 

ordinary course of their business.  In order to be treated as giving investment advice, a 

person must do more than simply give information; the person must give advice or 

recommendation and he must give such advice with a view to obtaining some (economic) 

benefit. 

 

An issuer of securities is any company with securities that it proposes to issue to the 

public. For the purposes of registration with the FSC, any issue of securities which 

involves any of the following elements is liable to be treated as an issue to the public: any 

invitation to fifty (50) or more persons; or any general solicitation or advertisement for 

persons to participate in a securities offering; or an offer to small investors (that is, 

persons other than high net worth or institutional investors); or offer of any securities 

which do not have stringent resale restrictions. 

 

The recently decided case of Olint Corp Limited and David Smith v The Financial 

Services Commission considered the issue of what kind of activities amount to carrying 

on the business of investment advice and dealing in securities under the Act in the 



context of what has been dubbed “alternative investment schemes” based on foreign 

exchange trading. 

 

Olint Corp Limited and David Smith v The Financial Services Commission (2007) 

 

On March 24, 2006 the FSC issued a Cease and Desist Order against Olint Corp Limited 

(“Olint”) and its principal, David Smith. The Cease and Desist Order was triggered by the 

fact that Olint and David Smith were carrying on a business in which they allowed 

persons in Jamaica to hand over monies to them, which monies were used for foreign 

currency trading with the expectation that the customers would get a return on the 

principal and eventual return of the principal sum.  

 

The Cease and Desist Order stated that the FSC believed that Olint and David Smith were 

carrying on securities business without having obtained registration as a securities dealer 

or investment adviser under the Act. The Order stated that they offered securities in the 

form of profit sharing agreements and investment contracts. Olint and David Smith 

appealed to the Supreme Court against the Cease and Desist Order. 

 

In the court proceedings, David Smith stated that he was the principal member of a 

private members club, and that Olint Corp offered customer service liaison between local 

persons and Overseas Locket International Corporation, whose business is foreign 

currency trading. The contention was that these activities did not involve any form of 

security covered by the Act. A “Customer Agreement” or “Private Club Member 

Agreement” was exhibited in the court proceedings. This document sets out the terms on 

which club members deposited their monies with Olint Corp.  

 

The Supreme Court held that Olint and David Smith were in fact issuing and dealing in 

the securities of investment contracts and profit sharing agreements, and therefore, are 

required to be licensed under the Act.  

 

In coming to this conclusion, the court stated that it is the “method of operation” of the 

foreign currency trading business which transformed it into securities business, having 

regard to the local economic realities. The court accepted the U.S. case law definition of 

“investment contracts”, which is “a contract, transaction or scheme whereby a person 

invests his money in a common enterprise and is led to expect profits solely from the 

efforts of others.” The activities of Olint and David Smith satisfied the legal definition of 

“investment contracts” as the funds of investors were put into a larger pool of funds, over 

which the investor had no control as to how the funds were applied or managed, and 

investors relied on the skills and expertise of David Smith to generate profit. The court 

also found that the receipts the investors receive when they invest money is a certificate 

of participation in a profit sharing agreement, and for the purposes of the Act there is no 

requirement for this instrument of security to be a formal document or certificate.  

 

It was not the foreign currency trading itself which was liable to be regulated by the FSC, 

but the method of doing business by encouraging persons to enter into a profit making 



enterprise and issuing documents evidencing investment contracts and profit sharing 

agreements, which are types of securities covered by the Act. 

 

The court also found that Olint and David Smith were investment advisers, and would 

also need to be registered on this basis. The substance of their business involved them 

giving investment advice, as they “acted on behalf of customers/members in deciding 

what trading positions to take; customers/members were not consulted and therefore the 

inescapable conclusion is that .. they were in effect advising customers/members on what 

action to take in respect of their investment.” 

 

The Future of Regulation of the Securities Industry 

 

In Olint Corp Limited and David Smith v The Financial Services Commission the court 

consistently emphasized that the securities regulation is to be interpreted in the context of 

the economic realities to which it is addressed, and that the substance of person’s 

activities is to be the governing factor. The form or superficial appearances of the 

activities or how they are described are not the sole or most important determining factor 

as to whether a business is a securities business. In interpreting the Act, the court also 

indicated that the interpretation is to have regard to the broad mandate of the FSC, which 

is to protect the integrity of the securities industry. This indicates that the possible 

financial products or activities that the regulation covers are not closed. Where new 

products are developed or unearthed they could still fall within the realm of the Act, if 

they fit the spirit of existing provisions. 

 

The stakeholders in the securities industry generally concede that regulations need to be 

updated in order to more clearly indicate what activities are regulated and how the laws 

are to be applied. The FSC seems cognizant of this fact as indicated by its consistent 

publication of guidelines and draft regulations in relation to different aspects of the 

industry. We anticipate that regulation of the securities industry in our developing market 

will continue to be dynamic well into the future. 
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